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U.S. ex rel Wright, 132 F.Supp.2d 913 (2000)
(Citeas. 132 F.Supp.2d 913)

United States District Court,
D. Col or ado.

UNI TED STATES of Anerica ex rel. Ross WRIGHT, Plaintiff,

V.

CLEO WALLACE CENTERS, and d eo Wil | ace Foundation, and Janes M Cole, in his

of ficial capacity as Chief Executive Oficer and President of C eo Willace
Centers, Defendants.

No. CIV. A 97-D 2517.

Dec. 21, 2000.

Def endants, which provided psychiatric treatnent and rehabilitation services
for children and adol escents through psychiatric inpatient hospitals,
residential treatnent centers, and day care centers, filed notions for
dismissal, or in the alternative, for summary judgnent in suit brought under
gui tam provision of False CaimAct (FCA). The District Court, Daniel, J.
held that: (1) qui tam provision did not violate the Take Care C ause or
Appoi ntnents Cl ause of the U S. Constitution; (2) sumary judgnent was
precluded in favor defendants on basis of public disclosure bar; (3) conplaint
stated clai munder FCA;, (4) enployee stated a claimfor retaliatory discharge
under FCA; and (5) conplaint stated valid basis for piercing the corporate
veil and hol ding foundation liable for a non-profit corporation's alleged
conduct .

Motions granted in part and denied in part.

West Headnot es

[1] United States €40
393k40 Most Cited Cases

Take Care Clause gives the executive branch the power to enforce the | aws.
US CA Const. Art. 2, 8§ 3

[2] Constitutional Law €==58
92k58 Mbst Cited Cases

Vi ol ation of separation of powers doctrine may occur where an Act of Congress
fails to give the Executive branch sufficient control over its enforcenent
powers to ensure that the President is able to performhis constitutionally
assigned duties.

[3] United States €40
393k40 Most Cited Cases

[3] United States €122
393k122 Mbst Cited Cases

Fal se ClaimAct's qui tam provision did not violate the Take Care C ause of
the U.S. Constitution under the separation of powers doctrine when the
Attorney General refuses to intervene in the action; under qui tam provision,
t he executive branch retained sufficient control over relators to ensure that
the executive could performhis constitutionally assigned obligations.
USCA Const. Art. 2, 83 31 US.CA § 3730
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[4] United States €35
393k35 Most Cited Cases

[4] United States €122
393k122 Mbst Cited Cases

Fal se CaimAct's qui tam provision did not violate the Appointnents C ause of
the U.S. Constitution under the separation of powers doctrine because the

rel ator was an executive officer who had not been nom nated and appointed in
the manner set forth in that Clause. US.C.A Const. Art. 2, 82 ¢cl. 2 31
US.CA 8§ 3730.

[5] Federal Civil Procedure €=1825
170Ak1825 Most Cited Cases

Court is required to convert a notion to dismiss for lack of jurisdiction into
a motion to dismss for failure to state a claimor a summary judgnent notion
when resolution of the jurisdictional question is intertwined with the nerits
of the case. Fed.Rules Cv.Proc.Rules 12(b)(1, 6), 56, 28 U.S.C A

[6] United States &€==122
393k122 Most Cited Cases

VWhet her jurisdiction over False CaimAct (FCA) qui tamaction is proper under
the public disclosure bar involves a four part test: (1) does the alleged
public disclosures contain allegations or transactions fromone of the sources
listed in the statute; (2) has the alleged disclosure been nmade public wthin
the meaning of the FCA; (3) is the relator's conplaint based upon that public
di sclosure, and (4) if so, whether the relator qualifies as an original
source. 31 U S CA 8 3730(e)(4)(A).

[7] United States €£==122
393k122 Mpbst Cited Cases

Pur pose behind public disclosure bar of False ClaimAct (FCA) is to achieve

t he gol den nean between adequate incentives for whistle-blowing insiders with
genui nely val uabl e i nformati on and di scouragenent of opportunistic plaintiffs
who have no significant information to contribute of their own. 31 US.CA 8§
3730(e) (4) (A).

[8] United States &€—=122
393k122 Most Cited Cases

Fal se Caim Act (FCA) does not require that the public disclosure identify the
statutory basis for the allegations or transactions, but only requires public
di scl osure of the material elements of the fraudul ent transaction, even if the
di scl osure contains no allegation of wongdoing. 31 U S.CA 8§ 3730(e)(4)(A).

[9] Federal Civil Procedure €=2481
170Ak2481 Most Cited Cases

Genui ne issues of material fact, as to whether letter to defendants from
Deputy Director of the Health Facilities Division of the Col orado Depart nent
of Public Health and Environnment included "allegations or transactions" as
cont enpl at ed under public disclosure bar of False ClaimAct (FCA) and as to
whet her relator was the original source of the information, precluded summary
judgnent in favor defendants on FCA cl ai nrs based on all eged subm ssi on of
false clains for rei nbursenent of Medicaid funds on basis of public disclosure
bar. 31 U.S.C A § 3730(e)(4)(A.

[10] United States ©==122
393k122 Mpbst Cited Cases
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To qualify as an original source for purposes of public disclosure bar of
Fal se daimAct (FCA), a relator nust denonstrate that (1) he has direct and
i ndependent know edge of the infornmation on which the allegations are based,
and (2) he voluntarily provided such information to the government prior to
filing; to denmobnstrate that he has direct and i ndependent know edge of the
information, relator must show that the information underlying the conpl aint
is based on his own efforts and not by the | abors of others, and that his

i nformati on was not derivative of the information of others. 31 US.CA. 8§

3730(e) (4).

[11] Federal Civil Procedure €=2481
170Ak2481 Most Cited Cases

CGenui ne issue of material fact as to whether relator was "origi nal source" of
i nformation contained in the Col orado Attorney General's progress report
precl uded summary judgnent on False O aimAct (FCA) clainms based on all eged
subm ssion of false clains for reinmbursenent of Title IV-E funds on
jurisdictional grounds based on public disclosure bar. 31 US.CA 8§

3730(e) (4) (A).

[12] United States ©==122
393k122 Mpbst Cited Cases

A person who knowi ngly submts clains to the governnent for the purpose of
acquiring federal Medicaid funds while not in conpliance with all rel evant
laws, rules, and regul ations may constitute a false claimunder False Caim
Act (FCA), even without an affirmative or express fal se statenment of such
conpliance. 31 U S.C A 8 3729(a)(1).

[13] United States ©==122
393k122 Mpbst Cited Cases

Compl ai nt, which specifically alleges that defendants submitted clains to be
pai d from Medi cai d funds based on services rendered to children in facilities
that were not licensed for those services and that defendants knew that they
were submitting clainms for services they were not licensed to provide, stated
cl ai munder False ClaimAct (FCA); relator alleged that defendants requested
paynent in exchange for statutory conpliance and therefore inpliedly certified
that such requests were properly nade in accordance with state and federal
laws, rules and regulations. 31 U S.CA § 3729(a)(1).

[14] Master and Servant €-39(1)
255k39(1) Mdst Cited Cases

When seeking legal redress for retaliatory discharge under False O aimAct
(FCA), plaintiff has the burden of pleading facts which woul d denonstrate that
def endants had been put on notice that plaintiff was either taking action in
furtherance of a private qui tamaction or assisting in an FCA action brought
by the governnent. 31 U S.C A 8§ 3730(h).

[15] Master and Servant €-30(6. 35)
255k30(6.35) Most Cited Cases

Enpl oyee' s al |l eged actions were reasonably sufficient to put defendants on
notice of a possible qui tamaction and therefore enpl oyee stated a claimfor
retaliatory discharge under the False CaimAct (FCA); enployee's expression
of concerns about letter, which indicated that defendants were deriving
profits through a practice based on unlawful conduct, could have pl aced

def endants on notice that enpl oyee was pursuing an investigation in pursuit of
a qui tamaction. 31 U S.CA 8§ 3730(h).

[16] Master and Servant €-=30(6. 35)
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255k30(6.35) Mst Cited Cases

Fal se CaimAct (FCA) did not provide renedy for acts of retaliation
subsequent to termination. 31 U S.CA 8§ 3730(h).

[17] Corporations €==1.4(4)
101k1.4(4) Most Cited Cases

In determ ning whether to pierce the corporate veil and hold another entity
liable for a corporation's conduct on an alter ego theory, court nust
determne: (1) whether there was such a unity of interest and | ack of respect
given to the separate entity of the corporation by its sharehol ders that the
personalities and assets of the corporation and the individual are indistinct,
and (2) whether adherence to the corporate fiction would sanction a fraud,
pronote injustice, or lead to an evasion of |egal obligations.

[18] Corporations €=1.4(2)
101k1.4(2) Most Cited Cases

[18] Corporations €=1.7(1)
101k1.7(1) Most Cited Cases

Compl aint stated valid basis for piercing the corporate veil and hol di ng
foundation liable for a non-profit corporation's alleged conduct; foundation
was al |l egedly organi zed solely to provide financial support to non-profit
corporation and was otherw se indistinct fromnon-profit corporation and
uphol ding the corporate formwould |l ead to injustice since corporation's
ability to pay its obligations was dependent upon the foundati on.

*916 M chael C. Theis, Asst. U S Atty., US Atty's Ofice, Denver, CO for
u. S

Keith Cross, Joseph F. Bennett, Cross Bennett & Hessel, LLC, Col orado
Springs, CO for Ross Wight.

Janes E. Nesl and, Cool ey Godward, LLP, Denver, CO, for Ceo Wallace Centers.

MEMORANDUM OPI NI ON AND ORDER
DANIEL, District Judge.

THI'S MATTER i s before the Court on Defendants Motion for Dismissal, or in the
Al ternative, Summary Judgnent, filed Cctober 4, 1999; Plaintiffs Mtion to
Amend Conplaint, filed Novenmber 1, 1999; Plaintiffs Mdtions to File
Addi tional Authority, filed on Decenber 6, 1999 and Septenber 20, 2000; and
Def endants Modtion to Dismiss the Anended Conplaint, or, in the Aternative,
for Summary Judgnment and Request for Certification of Interlocutory Appeal,
filed October 10, 2000. A hearing on the notions was held on Septenber 26,
2000.

I . FACTUAL BACKGROUND

Plaintiff United States of Anerica ex rel. Ross Wight ("Wight") brings this
action in the nane of the United States of America as aqui tamplaintiff
pursuant to the False Cainms Act (FCA), 31 U.S.C. 8§ 3730(b) foralleged
violations of the Act. Wights Anended Conpl aint arises out of Defendants
al I eged unl awful conduct in knowi ngly and fraudul ently securing Medicaid and
Title I'V-E funds and for term nating Wight. The Anended Conpl ai nt all eges,
in pertinent part, that Wight was enployed as the Adm nistrator of the
Col orado Springs campus of Defendant Ceo Wallace Centers (CWC) until his
term nati on on Septenber 25, 1997. CWC is a non-profit organization that
provi des psychiatric treatnment and rehabilitation services for children and
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adol escents through psychiatric inpatient hospitals, residential treatnent
centers ("RTC') and day care centers. CW has canpuses in Col orado Springs,
Westminster, and Denver. Facilities of this kind receive federal Medicaid and
Title 1'V(e) funds via state agencies upon proper |icensing pursuant to42

U S.C 8 1396. Defendant C eo Wallace Foundation (Foundation) is a Col orado
non-profit corporation allegedly organi zed solely to provide financial support
to CWC and is otherw se indistinct from CAC

Wight clainms that during the period from Gctober 1995 through July 1998, CAC
was licensed by the state to operate 46-64 residential treatnent beds at the
Col orado Springs campus and 78 such beds at the Westm nster canpus. During
this time CAC was al so licensed to operate 29 inpatient psychiatric hospital
beds at the Col orado Springs office and 32 such beds at the Westninster
canpus.

I n August 1995, OWC expanded its inpatient psychiatric care facilities by
buil ding an additional inpatient facility at the Col orado Springs campus.
Shortly thereafter, it became apparent that CAC woul d be unable to fill all of
its inpatient psychiatric *917 beds. Thus, on Cctober 5, 1990, M chae
Mont gonery, the Chief Operating Oficer of CAC, issued a nenorandum st at ed
that RTC patients should be placed in inpatient psychiatric beds, i.e. the
"swi ng- bed" plan. The "sw ng-bed" plan pernitted Defendants to maintain
hi gher census | evel s which generated substantially higher Medicaid
rei mbursenents for RTC clients than woul d have ot herwi se been possi bl e absent
t he pl an.

In August 1997, Wight discovered a letter from Susan Rehak ("Rehak Letter"),
a state regulatory official fromthe Col orado Departnent of Public Health and
Environment (CDPHE), to attorneys for OAC, stating that the state regul atory
officials were in no way granting CAC the right to nmake placenents not
ot herwi se authorized by their licenses, such as placing RTC clients in
i npatient psychiatric beds. The letter indicated to Wight that, contrary to
statenents nmade by Col e and Montgonery, CWC was not, in fact, licensed to
conduct the swing-bed plan. Wight further alleges that CAC never foll owed
any state regulatory procedures which woul d have entitled it to operate its
swi ng- bed plan. These discrepancies allegedly pronpted Wight to investigate
CWCs swi ng-bed practice. In the course of that investigation, Wight clains
that he sought to discuss the Rehak Letter with Col e and Montgonery but was
term nated shortly thereafter w thout explanation

Wights Arended Conplaint asserts five causes of action. Wights first and
second causes of action seek to recover renmedies available under 31 U S.C._ 8§
3730(b), for OACs all eged subm ssion of false clainms for reinbursenment of
Medi caid funds for services to RTC clients unlawfully placed in inpatient
psychi atric beds at both the Col orado Springs and Westm nster canpuses.
Wights third and fourth clains seek simlar remedi es under 3730(b) for
rei mbursenent of Title I'V-E funds for services to RTC clients unlawfully
placed in inpatient psychiatric hospitals at both the Col orado Springs and
West m nster canpuses. Wights fifth cause of action seeks reinstatenent and
damages arising out of his alleged retaliatory ternination in violation of 31
US.C 8§ 3730(h).

1. ANALYSIS
A. Motion to Anend Conpl ai nt

As a threshold matter, | grant Wights notion to anmend his Conplaint. Rule
15(a) provides that |eave to anmend shall be freely given when justice so
requires. Frank v. U S Wst, 3 F.3d 1357, 1365 (10th G r.1993). At the
Sept ember 26, 2000 hearing, Defendants did not object to Wights notion, but
asserted that argunments in their nmotion to dismss, or in the alternative, for
sumary judgnent apply equally to the Amended Conplaint. Accordingly, for the
reasons stated on the record at the Septenber 26, 2000 hearing, | conclude
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that Wights nmotion to anend should be GRANTED. | therefore address only the
argunents raised in the notions to dismss that relate to the clains in the
Amended Conpl ai nt.

B. Defendants Motions to Dismiss, or in the Alternative, for Summary Judgnent

Def endants nove to dismss the complaint for lack of subject matter
jurisdiction under Fed.R Civ.P. 12(b)(1) and for failure to state a claim
under Fed.R Civ.P. 12(b)(6), or, in the alternative, for summary judgnent on
all clainms. | first address Defendants jurisdictional argunents.

1. Lack of Jurisdiction

A. Constitutionality of the Qui Tam Provision of the Federal dains Act, 31
US. C 8§ 3730

Def endants argue that the Court |acks jurisdiction over this case because the
FCAs qui tamprovision, 31 U.S.C. 8 3730, is unconstitutional as applied to
the facts before the Court. As courts of limted jurisdiction, federal courts
may only adjudi cate *918 cases that the Constitution and Congress have granted
themauthority to hear. Todd Holding Co., Inc. v. Super Valu Stores, Inc.,
744 F. Supp. 1025, 1026 (D.Col0.1990). Wiere a party noves to dismss for |ack
of subject matter jurisdiction pursuant to Fed.R Gv.P. 12(b)(1), the Court
must | ook to the factual allegations of the Conplaint. Goundhog v. Keeler
442 F.2d 674, 677 (10th Cir.1971). "[T]he burden is on the party claim ng

jurisdiction to show it by a preponderance of the evidence." Celli v. Shoell
40 F.3d 324, 327 (10th G r.1994). "Mere conclusory allegations of
jurisdiction are not enough.” United States, ex rel. Hafter v. Spectrum

Energency Care, Inc., 190 F.3d 1156, 1160 (10th Cir.1999).

Def endants contend that the FCAs qui tam provision violates the Take Care and
Appoi ntnents Cl auses of Article Il of the U S. Constitution under the
separation of powers doctrine when the Attorney Ceneral refuses to intervene
inthe action. See U S. Const. art. 11, 88 2, 3.

Bef ore addressing the constitutionality of the qui tamprovision, a brief
summary of the disputed statute is warranted. The FCAs qui tam provision
states, in pertinent part, that "[a] person may bring a civil action for a
violation of section 3729 for the person and for the United States Government™
to recover damages and penalties. See 31 U S.C._§ 3730(b). Such an action
"shall be brought in the name of the governnent."” See id. In bringing the
action, the private party, or "relator," nust serve a conplaint and
substantially all material evidence and information the rel ator possesses upon
the government. See id. 8 3730(b)(2). The U S. Attorney then has sixty days
within which it may elect to intervene. Id. If the Governnent chooses to
intervene during the sixty-day period, it shall have the prinary
responsibility for prosecuting the action and shall not be bound by any act of
the relator. See id. 88 3730(b)(4)(A), 3730(c). If the governnent declines
to intervene, then the relator may proceed with its case. See id. §
3730(b)(4)(B). However, even if the governnment has not intervened in the
action, it is entitled to receipt of all pleadings and depositions filed in
the case upon request. See id. 8 3730(c)(3). Further, the government nay
still intervene after the sixty-day period upon a showi ng of good cause. 1d.

Once the governnent has intervened in aqui tamaction under the FCA it may
nmove to dismss the action or settle the case after the relator has been
provi ded an opportunity for a hearing on the notion. See id. §
3730(c)(2)(A) -(B). The government may al so nove to inpose linitations upon
the relators participation in the case, if it shows that the relators
participation interferes with the governnments prosecution of the action. See
id. § 3730(c)(2)(c). | nowturn to the alleged violation of the Take Care
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Cl ause.
1. Take Care C ause

[11[2] The Take Care Clause states that [the Executive] shall take Care that
the Laws be faithfully executed. U S. Const. Art. Il, Sec. 3. This clause
gi ves the Executive Branch the power to enforce the | aws. See Springer V.
Governnent of Philippine Islands, 277 U.S. 189, 202, 48 S.Ct. 480, 72 L.Ed.
845 (1928). The separation of powers doctrine prohibits one branch of
governnent fromintruding on the constitutional powers of another branch
Hunphrey's Executor v. United States, 295 U S. 602, 629-30, 55 S.&. 869, 79
L. Ed. 1611 (1935). A violation of the doctrine may occur where an Act of
Congress fails to give the Executive branch sufficient control over its
enforcenment powers "to ensure that the President is able to performhis
constitutionally assigned duties.” Mrrison v. Oson, 487 U.S. 654, 696, 108
S.C. 2597, 101 L.Ed.2d 569 (1988).

[3] The Tenth G rcuit has not addressed whether the restrictions on Executive
authority in the FCAs qui tam provision violate the separation of powers
doctrine and there is a conflict in the Grcuits *919 regarding the issue.

[ FN1 However, | am persuaded by the Ninth Circuits opinion inUnited States,
ex rel. Kelly v. Boeing Co., 9 F.3d 743 (9th G r.1993), cert. denied, 510 U S
1140, 114 S. ¢ . 1125, 127 L.Ed.2d 433 (1994), which upheld the
constitutionality of the FCAs qui tamprovision in the face of a separation of
powers challenge. |In reaching its decision, the court |ooked to the Suprene
Courts opinion in Murrison v. Oson, 487 U.S. 654, 108 S.&t. 2597, 101 L.Ed.2d
569 (1988), which upheld provisions of the Ethics in Governnment Act limting
the Executives authority over the activities of independent counsels. _[FN2]
The Ninth Circuit concluded that the Executives controls, such as the Attorney
Cenerals qualified rights to intervene and disnmiss, settle or linmt the
participation of relators in qui tamactions, were conparable to the linited
controls on the Executives power upheld in Mrrison. See Kelly, 9 F.3d at
751-55; see also United States, ex rel. Taxpayers Against Fraud v. Cenera
Elec. Co., 41 F.3d 1032 (6th Cr.1994) (upholding the constitutionality of the
FCAs qui tamprovision for simlar reasons). The court noted that the
Executives only unqualified right regardi ng i ndependent counsels, which is
absent fromthe qui tamstatute, was the ability to appoint the counsels and
thereby initiate litigation. See id. at 754. The Kelly court nonethel ess
reasoned t hat because the executive retained nmore control over qui tam
litigation than i ndependent counsel proceedi ngs once conmenced, the inability
to determ ne whether to initiate qui tamlitigation was not significant. See
id. I find Kelly s holding and rational e applicable here and concl ude t hat
under the FCAs qui tam provision the Executive Branch retains sufficient
control over relators to ensure that the Executive can performhis
constitutionally assigned obligations.

EN1. Conpare Riley v. St. Luke's Episcopal Hospital, 196 F.3d 514 (5th
Gr.1999), rehg. en banc granted, 196 F.3d 561 (5th Cr. Nov.15, 1999),
with United States, ex rel. Taxpayers Against Fraud v. GCeneral El ec.
Co., 41 F.3d 1032 (6th G r.1994), and United States, ex rel. Kelly v.
Boeing Co., 9 F.3d 743 (9th Cir.1993), cert. denied, 510 U. S. 1140, 114
S.C. 1125, 127 L.Ed.2d 433(1994).

EN2. The Court in Morrison held that the Executive Branch retained
sufficient control over independent counsels to performits
constitutionally assigned duties because: (1) the Attorney Ceneral had
the power to appoint the independent counsel; (2) the Attorney Cenera
coul d renove the independent counsel, albeit upon a show ng of "good
cause;" (3) the jurisdiction of the independent counsel was defined with
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reference to the facts subnmitted by the Attorney Ceneral; and (4) a
counsel, once appointed, had to follow Justice Departnent policies

unl ess not otherw se possible to do so. See Murrison v. Oson, 487 U. S
654, 696, 108 S.Ct. 2597, 101 L.Ed.2d 569 (1988).

This conclusion is further buttressed by the Suprenme Courts reasoning in
Vernont Agency of Natural Resources v. United States, ex rel. Stevens, 529
US. 765, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000). Defendants correctly argued
at the Septenber 26, 2000 hearing that Stevens expressly declined to address
the present issues before the Court and determned only that a relator had

standi ng under Article Ill to bring a qui tamaction under the FCA when the
Attorney Ceneral had declined to intervene. See Stevens, 120 S. . at 1861
1865 n. 8. However, | find that Stevens offers gui dance here because the

standing issue in Stevens is closely related to the issue before the Court.

In Stevens, the Suprene Court held that the relator had standi ng because FCAs
qui tam provision effected a partial assignnent of the governnments danages
claimfor violation of the Act to the relator. See id. at 1863. The Court
further determined that qui tamactions were "controversies of the sort
traditionally amenabl e to, and resol ved by, the judicial process,"” based on
the long historical tradition favoring qui tamactions in England and the
Ameri can col onies both before and after the Constitution was adopted. See id.

at 1863-65. In light of the simlarity between the issues in Stevens and this
case, | conclude that the Court would |ikely uphold the constitutionality of
the FCAs qui tamprovision in the face of the Article Il and *920 separation

of powers chal |l enges rai sed here.

Def endant, however, urges the Court to followthe Fifth Crcuits decision in
Riley v. St. Luke's Episcopal Hospital, 196 F.3d 514 (5th CGr.1999), rehg. en
banc granted, 196 F.3d 561 (5th Cr. Nov.15, 1999) [FEN3], which reached a
conclusion contrary to the Ninth Grcuits holding inKelly. The Fifth Crcuit
in Riley found the qui tamprovision to be invalid because unlike the Ethics
in Governnent Act, the qui tam provision |acked sufficient executive controls
over the litigation, such as the discretion over whether to bring suit. See
Riley, 196 F.3d at 529.

EN3. The Court notes that Riley is vacated due to the fact that the
request for rehearing en banc was granted on Novenber 15, 1999. However,
no en banc deci sion has issued as of the date of this opinion

| reject Riley s conclusions as inconsistent with Stevens and based on an
overly inflexible interpretation of Morrison s control test. In Riley, the
Fifth Grcuit found no nerit to the relators reliance on the |ongstandi ng
hi storical usage of qui tam statutes because such statutes had not been
"extensively debated by the adopting Congress” and had not beconme "part of the
fabric of our society.” See id. at 519-20 (quoting Marsh v. Chanbers, 463
U S 783, 792, 103 S.Ct. 3330, 77 L.Ed.2d 1019 (1983)). However, the Court in
Stevens gave substantial weight to the First Congress consideration and
adoption of "informer" statutes which operated in a simlar manner to the FCAs
qui tamprovision. See Stevens, 120 S. . at 1863-65. But see Riley, 196 F. 3d
at 519-20. [FN4A] After reviewing Stevens recitation of historical evidence in
support of its conclusions as to Article Il standing, | find that, unlike the
Fifth Grcuit, the Supreme Court would find support for the constitutionality
of the FCAs qui tamstatute fromits historical tradition.

FN4A. The Fifth Crcuit in R ley gave little weight to the First Congress
passage of inforner statutes because it found such acts to be too
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sporadic to constitute an "unanmbi guous and unbroken history." See

Riley, 196 F.3d at 519. The court further determ ned that the First
Congress enactnment of such |aws al one did not support a finding of
constitutionality because several acts passed by the First Congress were
| ater determi ned to be unconstitutional. See id. at 520.

Further, Riley s construction of Mrrisons "control"” test is unpersuasive in
light of Stevens holding that the FCAs qui tamprovision effected a partia
assi gnnent of the governnents rights to damages to the relator. Follow ng
Stevens, | conclude that if the Suprene Court were to address the Take Care
Ol ause and separation of powers issues raised herein, it is likely that the
Court would find that the governnments partial assignnent of rights for
standi ng purposes invariably includes other rights of control over the
litigation traditionally belonging to the Executive. Consequently, Riley s
rigid application of Morrison to the FCAs qui tamprovision is w thout nerit
in light of the Stevens decision._[FEN5]

EN5. For exanple, Riley held that "when the sole injury--the only ticket
into court--belongs to the governnment, the Executives prosecutoria

di scretion nmust include the power to decide whether to bring suit.”
Riley, 196 F.3d at 526. The court further held that "the FCA provisions
permtting qui tamactions to proceed when the government has deci ded
not to intervene do encroach on the Executives authority to initiate
litigation ained solely at redressing the governnents injuries." 1d.
Assum ng, arguendo, that the Fifth Crcuits holding was correct, such a
conclusion is now doubtful follow ng Stevens since there the Suprene
Court held that the governments rights to sue for its own injury in fact
were partially assigned to the relator under the FCA. See Stevens, 120
S.¢. at 1863. Thus, the "ticket into court” or right to bring an action
for damages based on the governments injury does not exclusively bel ong
to the government under the qui tam provision. Consequently, under the
FCA, the Executives prosecutorial discretion arguably no | onger includes
the exclusive right to determ ne whether and when to bring an action

2. Appointnents O ause

[4] Next, | am unpersuaded by Defendants argument that the FCAs qui tam *921
provi sion violates the Appoi ntnments C ause because the relator is an executive
of ficer who has not been noni nated and appointed in the manner set forth in
that C ause. The Appointnents Cl ause states that the President "shal
nonmi nate, and by and with the Advice and Consent of the Senate, shall appoint
Ambassadors, other public Mnisters and Consuls, Judges of the Supreme Court,
and all other Oficers of the United States, whose Appointnents are not herein
ot herwi se provided for, and which shall be established by Law." U. S. Const.
Art. Il, Sec. 2, d. 2. "Oficers of the United States" as used inArticle II,

i ncl ude persons who have primary responsibility and significant authority for
enforcing the laws of the United States. See Kelly, 9 F.3d at 758 (citing
Buckley v. Valeo, 424 U. S. 1, 126, 140, 96 S. & . 612, 46 L.Ed.2d 659 (1976)).
The Ninth Circuit held that a single relator does not neet this definition
because: (1) he nust yield when the governnent elects to intervene; (2) his
participation in the case may be further limted by the governnent after it
intervenes; and (3) the relators |limted authority extends only to one case.
See id. at 758-59. Therefore, because the relator |acks primary
responsibility over the litigation, he is not subject to the Appointnents
Clause. | find Kelly s reasoni ng persuasive and conclude that the FCAs qu
tam provi si on does not violate the Appointnments C ause.

Accordingly, for the reasons stated above, | conclude that the FCAs qui tam
provi sion does not violate the Take Care and Appoi ntnments Cl auses of Article
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Il under the separation of powers doctrine.

B. Public D sclosure Bar under 31 U.S.C. 8 3730(e)(4) (A

[5] Defendants next nove to dismss for |ack of subject matter jurisdiction
under the public disclosure bar set forth in31 U S.C. 8 3730(e)(4)(A) on the
grounds that Wights Anended Conplaint is based on a public disclosure by
CDPHE and for which Wight is not an original source. As a threshold natter,
I convert this notion froma notion to disnmiss to a notion for sunmary
judgnent since the jurisdictional question is intertwined with the substantive
clainms in the case and both parties are relying on matters outside of the
pl eadi ngs in support of their respective positions. Fed.R Cv.P. 12(hb). "[A]
court is required to convert a Rule 12(b)(1) notion to dismss into a Rule
12(b) (6) nmotion or a Rule 56 summary judgrment notion when resol ution of the
jurisdictional question is intertwined with the nerits of the case." Holt v.
United States, 46 F.3d 1000, 1003 (10th Cir.1995); see also Rednon v. United
States, 934 F.2d 1151, 1155 (10th G r.1991). The jurisdictional question is
intertwined with the merits of the case if subject matter jurisdiction is
dependent on the sanme statute which provides the substantive claimin the
case. See Weeler v. Hurdman, 825 F.2d 257, 259 n. 5 (10th CGr.), cert.
denied, 484 U S. 986, 108 S.Ct. 503, 98 L.Ed.2d 501 (1987). "Jurisdictiona
chal | enges brought under [31 U.S.C. 8§ 3730(e)(4) ] arise out of the same
statute creating the cause of action (i.e., the False Cains Act) and are thus
necessarily intertwined with the nerits of the case." United States, ex rel.
Hafter v. Spectrum Energency Care, Inc., 190 F.3d 1156, 1159 (10th Cr.1999);
United States, ex rel., Fine v. MK-Ferguson Co., 99 F.3d 1538, 1543 (10th
Gr.1996) (citing United States, ex rel., Ranmseyer v. Century Healthcare
Corp., 90 F.3d 1514, 1517-18 (10th Cir.1996)). Further, | find that
consi deration of the affidavits and other evidence subnmitted by the parties
are useful to the Court and that the nmotion should thus be treated as one for
sumary judgnent. See Hafter, 190 F.3d at 1159-60

Pursuant to Rule 56(c) of the Federal Rules of G vil Procedure the court nay
grant summary judgnment where "the pleadi ngs, depositions, answers to
interrogatories, and adni ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and the ... noving
party is entitled to *922 judgnent as a matter of law." Fed.R Gv.P. 56(c);
see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S.C. 2505, 91
L. Ed. 2d 202 (1986); Concrete Wrks of Colorado, Inc. v. Gty and County of
Denver, 36 F.3d 1513, 1517 (10th Cir.1994), cert. denied, 514 U S. 1004, 115
S.&t. 1315, 131 L.Ed.2d 196 (1995). The noving party bears the initial burden
of showi ng an absence of evidence to support the nonnoving party's case
Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548, 91 L.Ed.2d 265
(1986). "Once the noving party neets this burden, the burden shifts to the
nonnmovi ng party to denonstrate a genuine issue for trial on a materia
matter." Concrete Whrks, 36 F.3d at 1518 (citing Celotex Corp., 477 U.S. at
325, 106 S.Ct. 2548). The nonnoving party nmay not rest solely on the
all egations in the pleadings, but nust instead designhate "specific facts
showi ng that there is a genuine issue for trial." Celotex Corp., 477 U.S. at
324, 106 S.Ct. 2548; see Fed.R Civ.P. 56(e). Only adm ssible evidence may be
consi dered when ruling on a summary judgnment notion. See Wrld of Sleep, Inc.
v.lLa-Z-Boy Chair Co., 756 F.2d 1467, 1474 (10th Cir.), cert. denied, 474 U.S.
823, 106 S.Ct. 77, 88 L.Ed.2d 63 (1985). The factual record nust be viewed in
the light nost favorable to the nonnoving party. Concrete Wrks, 36 F.3d at
1518 (citing Applied Cenetics Int'l, Inc. v. First Affiliated Sec., Inc., 912
F.2d 1238, 1241 (10th G r.1990)).

[6] Section 3730(e)(4)(A) of the FCA bars qui tamactions that are based on
al l egations of fraud already disclosed to the public, "in a crimnal, civil,
or administrative hearing, in a congressional, admnistrative, or [GAQ
report, hearing, audit, or investigation, or fromthe news nedia, unless ...
the person bringing the suit qualifies as an original source of the
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information." 31 U.S.C. 8§ 3730(e)(4)(A). Wuether jurisdiction is proper under
the public disclosure bar in section 3730(e)(4)(A) involves a four part test:
(1) Does the alleged public disclosures contain allegations or transactions
fromone of the sources listed in the statute? (2) Has the alleged disclosure
been made public within the nmeaning of the FCA? (3) Is the relators conplaint
based upon this public disclosure? (4) if so, whether the relator qualifies as

an original source. United States, ex rel., Hafter v. Spectrum Energency
Care, Inc., 190 F.3d 1156, 1161 (10th Cr.1999); M- Ferguson, 99 F.3d at
1544,

[7] The Courts fundanental task in interpreting the FCAis "to give effect to
the intent of Congress.” United States v. Anerican Trucking Ass'ns, 310 U.S.
534, 542, 60 S.Ct. 1059, 84 L.Ed. 1345 (1940). The purpose behind the
jurisdictional bar is to achieve "the golden nean between adequate incentives
for whistle-blowing insiders with genuinely valuable informtion and
di scouragenent of opportunistic plaintiffs who have no significant information
to contribute of their own." United States, ex rel., Fine v. Sandia
Corporation, 70 F.3d 568, 571 (10th Cr.1995) (quotation onmitted). This
purpose is not served by allowing qui tamrelators to recover where the
governnent has already identified the problemand has an easily identifiable
group of probable offenders. See id. at 572-73. As aresult, arelator's
cl ai m shoul d be anal yzed "in the context of Congress' twin goals of rejecting
suits which the government is capable of pursuing itself, while pronoting
t hose which the government is not equipped to bring on its own." See United
States, ex rel., Fine v. Advanced Sciences, 99 F.3d 1000, 1004 (10th G r.1996)
(quotation omitted).

Def endants argue that the first and second clains in the Arended Conpl ai nt
are barred under 31 U.S.C. 8§ 3730(e)(4)(A) in light of the July 22, 1997
letter from Susan E. Rehak, Deputy Director of the Health Facilities Division
of the Col orado Departnent of Public Health and Environment, to Frederick Y.
Yu, counsel for Defendants (the "Rehak Letter"). See Defendants Brief in
Support of Defendants Motion to Dismiss or, in the Alternative, for Sumrary
Judgnent ("Defendants Brief"), Ex. *923 A Defendants claimthat the Rehak
Letter constitutes a public disclosure and that Wight is not the origina
source of the information. | disagree.

[8] Section 3730(e)(4)(A) does not require that the public disclosure
identify the statutory basis for the allegations or transactions, but only
requires public disclosure of the naterial elenents of the fraudul ent
transaction, even if the disclosure contains no allegation of wongdoing. See

Fine, 70 F.3d at 572. "Fraud requires recognition of tw elenents: a

nm srepresented state of facts and a true state of facts." United States, ex
rel. Springfield Terminal Railway Co. v. Quinn, 14 F.3d 645, 655
(D.C.Cr.1994). "The presence of one or the other in the public domain, but
not both, cannot be expected to set the governnent investigators on the trai
of fraud." |d.

[9] Viewing the evidence in the light nost favorable to Wight, | find that
the Rehak Letter does not set forth allegations or transactions that
fraudul ent Medicaid clains were knowi ngly presented to the United States
governnent. See 31 U.S.C. 8§ 3729(a)(1). The Rehak Letter advi ses Defendants
agai nst pursuing its concept of using psychiatric beds on a tenporary basis
for residential patients. See id. [FN6] The letter further clarifies the
paraneters of permissible activities under Defendants |icense, but does not
make any reference to a msrepresented state of facts, nuch | ess indicate that
anyone is knowi ngly misrepresenting facts. See Defendants Brief, Ex. A
Consequent |y, genuine issues of material fact exist as to whether the Rehak
Letter fails to include "all egations or transactions" as contenpl ated under 31
US . C 8§ 3730(e) (4 (A.
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FN6. The Rehak Letter states, in pertinent part, that:

You [ Defendants counsel] also note ... that you are interested in

expl oring the concept of a psychiatric bed being used on a tenporary
basis for a residential patient. Prelinmnary discussions with
representatives of the Departnent of Hunan Services indicated
reservations with this concept. "Please note that although you state in
your letter that the general rules for Child Care Facilities issued by

t he Col orado Departnent of Human Services provide an RCCF |icensing
exenption for a child care facility that is approved, certified or
licensed by any other state departnent or agency...," we arenot issuing
Cleo Wallace a license to operate a child care facility; we are issuing
Ceo Wallace a license to operate a psychiatric hospital. Wile we
respect your goal of offering integrated care as seam essly as possible
across different licensed entities, we do not believe your request to
combi ne | ocations on a single |license addresses this issue, and we are
not agreeing to allow the psychiatric hospital to provide services
beyond or outside its license in this letter.

Def endants Brief, Ex. A (enphasis in original).

[10] I also find that genuine issues of material fact remain as to whether
Wight was the original source of the information. To qualify as an origina
source, Wight nmust denmonstrate that: (1) he has "direct and i ndependent
know edge of the information on which the allegations are based," and (2) he
"voluntarily provided such information to the governnent prior to filing." See
United States, ex rel. Hafter v. Spectrum Energency Care, Inc., 190 F.3d 1156,
1161 (10th CGr.1999) (quoting 31 U.S.C. § 3730(e)(4)(B)). To denmpnstrate that
he has "direct and i ndependent know edge of the information," Wight nust show
that the information underlying the Anended Conplaint is based on his own
efforts "and not by the | abors of others, and that [his] information was not
derivative of the information of others". See id. at 1162

In his affidavit, Wight avers that Defendant Cole informed himand the rest
of the managenent teamthat Defendant CAC had obtai ned "dual |icensure" which
permitted the swi ng-bed practice of using psychiatric inpatient beds for
Resi dential Treatnent Center children. See Plaintiff s Brief in Opposition
Ex. 24, Wight Aff., at 1-2. Wight further states that he becane aware of
potentially fraudul ent activities upon review ng the Rehak Letter because *924
the letter indicated that CAC was not, in fact, licensed for the sw ng- bed
practice. See id. at 2. Wight later voluntarily contacted the Col orado
Medi caid fraud unit in October 1997 and provided the state investigator with
information related to Defendants all eged Medicaid fraud. I1d. at 3-4.

Further, David Dechant, the state Medicaid fraud i nvestigator who investigated
the all eged fraudul ent transactions at issue in this case, averred that but
for Wight s voluntarily provided i nformation, state regulatory officials
woul d never have di scovered CWC s al |l egedly fraudul ent sw ng-bed schene. See
id., Ex. 1, Dechant Aff., at 8. | therefore conclude Wight has rai sed genui ne
i ssues of material fact as to whether he was an original source of the

i nformation on which the first two clains of his Anended Conpl aint are based.

[11] Defendants also nmove to dismiss the third and fourth claims in the
Amended Conpl aint under 31 U.S.C. § 3730(e)(4)(A) on the ground that Wight is
not the "original source" of infornmation contained in the Col orado Attorney
Ceneral s Progress Report ("Progress Report"), dated February 26, 1999. Wi ght
does not dispute that the Progress Report is a public disclosure of
allegations under 31 U.S.C. 8§ 3730(e)(4)(A). Instead, he argues that he is an
original source of the information in his Title IV-E clains, notwthstanding
the Progress Report.

The third and fourth clains in the Arended Conpl aint allege that Defendants
subnmitted invoices for paynent of "nmaintenance," under Title IV-E, 42 U S.C._ 8§
675(4) (A), which includes roomand board for RTC children unlawfully placed in
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uncertified facilities. See Amended Conplaint, at Y 54-56. According to
Wight, the Title |IV-E nmai ntenance paynents that Defendants received from

| ocal and state departnments of human services constituted paynents fromthe
United States for false claims. See id. § 55. The February 26, 1999 Progress
Report charges that "CWC has billed and recei ved paynent from county
departnents of human services for roomand board (partially funded by Section
470, Title IV-E of the Social Security Act ...) when certified recipients
(Col orado RTC clients) were housed in a non-certified facility (COAC i npati ent
psychiatric hospitals)." Defendants Reply Brief, Ex. A at 2. The report
further indicates that current investigation has shown that CAC s inpatient
psychiatric hospitals are ineligible to receive Title |V-E paynents because
they not IV-E certified. See id. at 47.

However, Wight originally contacted the Medicaid fraud unit in Cctober of
1997. See Plaintiff s Brief in Qpposition, Ex. 24, Wight Aff., at 3. Wi ght
avers that at the tinme he was aware of billing records and databases that
denmonstrate that CAC received federal |V-E funds for RTC children unlawfully
housed in inpatient facilities. See id. at 6. Wight further states that
"[he] supplied witten docunentation concerning the fraudul ent swi ng bed
schenme to the United States attorney and the state of Colorado s Medicaid
Fraud Control Unit." See Plaintiff s Brief in Cpposition, Ex. 24, Wight Aff.
at 5. Dechant confirns that he interviewed Wight on February 19, 1998. See
id., Ex. 1, at 2. Dechant al so avers that

Wthout the information voluntarily provided to ny office by Ross Wi ght,

state regulatory officials that | interviewed would never have | earned of

the fact that the Ceo Wallace Centers were collecting Medicaid and Title

I Ve funds for the unauthorized placenment of Residential Treatnent Center

children in inpatient facilities. It was through the interviews that ny

agency conducted along with the Federal Bureau of Investigation that
confirmed the unauthorized placenments as first reported by Ross Wight....
Id. at 8. Dechant then subnmitted the Progress Report containing the

al | egations of fraudulent receipt of Title |IV-E paynents on July 26, 1999.

These facts, when viewed in the light nost favorable to Wight, denonstrate
*925 that Wight had direct and i ndependent know edge of the facts form ng the
basis for the third and fourth clainms in his Arended Conplaint. The fact that
Wight s amendnent followed the July 26, 1999 Progress Report does not negate
the possibility that Wight was the original source of the information found
inthe report. | therefore conclude that genuine issues of naterial fact
remain as to whether Wight was the original source for his FCA clains
relating to Title I V-E

2. Failure to State a Caim

Def endants next nove to dismiss the clains in Wight s Arended Conpl ai nt for
failure to state a claimunder Fed. R. G v.P. 12(b)(6). In reviewing a notion
to dismss under Rule 12(b)(6), the court must accept all the well-pleaded
al l egations as true and nust construe themin the |ight nost favorable to the
plaintiff. David v. Gty and County of Denver, 101 F.3d 1344, 1352 (10th
Cr.1996), cert. denied, 522 U S. 858, 118 S. & . 157, 139 L.Ed.2d 102 (1997)
(quoting Gagan v. Norton, 35 F.3d 1473, 1474 n. 1 (10th Cr.1994)). A
conmpl ai nt may be di sm ssed pursuant to Fed.R Cv.P. 12(b)(6) only if the
plaintiff can prove no set of facts to support a claimfor relief. 1d.
(quoting Jojola v. Chavez, 55 F.3d 488, 490 (10th G r.1995)).

A. Fraud dainms _[FN7]

EN7. In their first nmotion to dismss, Defendants argued that plaintiffs
conpl ai nt shoul d be dismissed pursuant to Fed.R G v.P. 9(b) because
Plaintiffs fraud clainms fail to plead with particularity. Generally,
cl ai ms brought under the FCA nust be pled with particularity. United
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States ex rel. Thonpson v. Col unbia HCA Heal thcare Corp., 125 F. 3d 899,
903 (5th Cir.1997). However, for the reasons stated herein, | conclude
that Plaintiff s Amended Conpl aint neets the requisite degree of
particularity under Fed. R Civ.P. 9(b) and Thonpson.

Def endants contend that Wight s first and second clains for relief should be
di sm ssed because the sw ng-bed practice constitutes, at nost, a state
licensing violation and not a separate clai munder the FCA. Specifically,

Def endants argue under United States, ex rel., Hopper v. Anton, 91 F.3d 1261
(9th CGir.1996), that it is the false certification of conpliance with state
rules and regul ations which triggers liability under the FCA and not the
violation of those rules alone. Defendants contend that because none of CAC s
clains for Medicaid paynents contains such certifications, there is no
violation of the FCA. In contrast, Wight relies on the Tenth Grcuit s recent
opinion in Shaw v. AAA Engineering & Drafting, Inc., 213 F.3d 519, 531 (10th

G r.2000), to argue that CAMC inpliedly certified that it was in conpliance
with state rules and regul ati ons when it submitted Medicaid paynent requests
arising out of its sw ng-bed practi ce.

Under section 3729(a)(1) of the FCA liability attaches to any person who
knowi ngly presents, or causes to be presented, to an officer or enployee of
the United States Governnent ... a false or fraudulent claimfor paynent or
approval. In interpreting this section, the Ninth Crcuit has held that,

Violations of laws, rules, or regulations alone do not create a cause of

action under the FCA. It is the false certification of conpliance which

creates liability when certification is a prerequisite to obtaining a

governnent benefit.

United States, ex rel., Hopper v. Anton, 91 F.3d 1261, 1266 (9th G r.1996);
see also United States, ex rel., Siewick v. Janm eson Science and Engi neering,
Inc., 214 F.3d 1372, 1376 (D.C.Cir.2000) (quoting sane).

However, the Tenth Gircuit in Shaw held that under sone circunstances, a
party may inpliedly certify that it has conplied with all relevant rules,
subject the party to liability under section 3729(a)(1). In Shaw, the court
hel d that invoices submitted to the governnment by a government contractor
inpliedly certified that the contractor had conplied with the ternms of the
contract. See Shaw, 213 F.3d at 533. While Shaw dealt with inplied
certification *926 in the context of a governnent contract rather than
Medi cai d rei mbursenent clainms, the rationale behind the Tenth Grcuit s
holding is instructive. The court in Shaw relied on both the FCA s
| egislative history and statutory | anguage to conclude that "FCA liability
under 8 3729(a) (1) rmay arise even absent an affirmative or express fal se
statenent by the government contractor." See id. at 531-32. The court found
support froma 1986 report fromthe Senate Conmittee on the Judiciary, which
stated that a false claimunder the FCA "nmay take many forns, the npbst conmon
being a claimfor goods or services not provided, or provided in violation of
contract terms, specification, statute or regulation.” See id. at 531 (quoting
S. Rep. No. 99-345 (1986), reprinted in 1986 U S.C.C. A N 5266, 5274).

Further, the court determ ned that such clainms may occur "w thout the
additional elenent of a false record or statenent,"” as required by31 U S.C. 8§
3729(a)(2). See id.

Moreover, the Tenth Circuit in Shaw distingui shed Hopper by determ ning that
the all egedly fraudul ent forns in Hopper "did not request paynent for
statutory or contractual conpliance and thus did not inpliedly certify such
conmpliance." See Shaw, 213 F.3d at 533; Hopper, 91 F.3d at 1266 (di scussing
the fact that California apportions federal funds to its school districts
based on a variety of factors in addition to the per student basis listed in
the forms subnmitted to the state by school districts). Hopper al so upheld
sumary judgnent for the defendant because the relator had not produced
evi dence that the defendant knowi ngly naintained a fraudul ent policy that was
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not in conpliance with federal laws. See Hopper, 91 F.3d at 1267- 68; Shaw,
213 F.3d at 533

[12] After fully reviewing the Tenth Circuits opinion in Shaw, | concl ude
that a person who knowi ngly subnits clains to the governnent for the purpose
of acquiring federal Medicaid funds while not in conpliance with all rel evant
| aws, rules and regul ations may constitute a false clai munder the FCA even
wi thout an affirmative or express false statenent of such conpliance. See
United States, ex rel., Poque v. Anerican Healthcorp, Inc., 914 F. Supp. 1507,
1509-10, 1513 (M D. Tenn.1996) (vacating prior disnissal and adopting relator s
inmplied certification argunent that a violation of the False O ains Act occurs
where clainms are submitted for the purpose of inducing paynent fromthe
governnent while knowingly failing to conply with the | aws governing the
Medi care Act).

[13] Applying the above principles to the Arended Conplaint, | conclude that
Wight has stated a clai munder section 3729(a)(1). The Anmended Conpl ai nt
specifically alleges that Defendants subnmitted clains to be paid from Medicaid
funds based on services rendered to RTC children in facilities that were not
licensed for those services. See, Anmended Conplaint, at Y 35-38. Further
t he Anended Conpl aint alleges facts indicating that Defendants knew that they
were submtting clainms for services they were not licensed to provide. See
id. at YT 24-29. Wight therefore has all eged that Defendants requested
paynment in exchange for statutory conpliance and therefore inpliedly certified
that such requests were properly nade in accordance with state and federa
laws, rules and regul ations. Defendants notion to dismiss Wight s first
claimin his Amended Conplaint is therefore denied.

B. Retaliation aim

Def endants al so seek disnissal of Wight s claimof retaliatory discharge
under section 3730(h) of the FCA. Defendants specifically contend that
Wight's allegations do not establish that he was engaged in a protected
i nvestigation of CAC or that Defendants knew that Wight was engaging in a
protected investigation. Section 3730(h) states, in pertinent part:

Any enpl oyee who is discharged ... because of lawful acts done ... in

furtherance *927 of an action under this section, including investigation

for, initiation of, testinmony for, or assistance in an action filed or to be
filed under this section, shall be entitled to all relief necessary to make

t he enpl oyee whol e. ..

31 U.S.C._§ 3730(h).

[14] "When seeking legal redress for retaliatory discharge under the FCA,
plaintiff has the burden of pleading facts which woul d denonstrate that
def endants had been put on notice that plaintiff was either taking action in
furtherance of a private qui tamaction or assisting in an FCA action brought
by the governnent." United States ex rel. Ramseyer v. Century Healthcare
Corp., 90 F.3d 1514, 1521 (10th Cir.1996). Therefore, the Court's inquiry in
a case such as this is "whether the actions alleged in the conplaint could be
reasonably described as an investigation sufficient to put defendants on
notice of a possible qui tamaction." 1d.

[15] Wight's Amended Conpl aint alleges that after discovering the Rehak
letter, indicating that CAC was not |icensed for its swing bed practice,
Wight left a voice nessage for Janmes Col e on Septenber 9, 1997 stating that
he wanted to speak with Cole about the letter. Anmended Conplaint, 1 72. On
Septenmber 11, 1997, rather than neeting with Wight, Cole ordered that Wi ght
be placed on an i medi ate | eave of absence. 1d. § 74. Wight subsequently
showed the Rehak letter to the Chief Operating Oficer, Mntgonery who was
visibly upset that Wight was in possession of the letter and asked Wi ght
whet her he had shown the letter to anyone else. Id. § 75. COW then
term nated Plaintiff on Septenber 25, 1997 with no explanation. 1d.
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Def endants contend that under the Tenth Circuit's opinion in Ranseyer
Wight fails to state a claimunder 31 U.S.C. 8 3730(h) because Wight's
al | egations do not advise Defendants that he was involved in an investigation
in furtherance of pursuing a qui tamclaim | disagree. Ranseyer is
di stingui shable fromthe facts in this case. |nRanseyer, it was part of the
plaintiff's job to investigate and report fraud. Ranseyer, 90 F.3d at
1522-23. The court therefore held that persons such as the plaintiff "nust
make clear their intentions of bringing or assisting in an FCA action in order
to overconme the presunption that they are nerely acting in accordance with
their enploynent obligations." Ranseyer, 90 F.3d at 1523 n. 7. Here, the
Amended Conpl ai nt does not reflect that Wight's daily job responsibilities
i ncluded the investigation and reporting of fraud.

Further, the Tenth Crcuit in Ranseyer acknow edged that "intracorporate
complaints may fall within the protective scope of section 3730(h)." 1d. at
1523. At least one opinion fromthis Court has relied this statement, in
part, to decline to interpret Ranseyer "as pronouncing a general rule that
mere conpl aints regardi ng an enpl oyer's non-conpliance with federal or state
regul ati ons can never support a Section 3730(b) claim"™ United States, ex
rel. Holeman v. City of Commerce City, 112 F. Supp.2d 1079, 1086 (D. Col 0.2000).
In Hol eman, the plaintiff had made several conplaints to enpl oyees about
percei ved viol ations of federal conflict of interest regulations. See id.
The court rejected defense argunents similar to those raised in this case and
hel d that genuine issues of fact existed as to whether Plaintiff's statements
reasonably placed the enployer on notice that the plaintiff might possibly
have been pursuing an FCA action. See id.

Viewing the allegations in the Arended Conpl aint as true, Cole and Montgonery
knew t hat CAC was not |icensed for the sw ng-bed practice which they had

aut horized. The swing bed systemal so resulted in CAC receiving substantially
nore rei nmbursenment fromfederal progranms, such as Medicaid. Further, the
Rehak Letter placed Defendants on notice that its swing bed practice was

unl awful, even though the letter by itself did not indicate that CA*928 was
engaged in fraudulent activity. In short, the Letter could likely have

i ndi cated to Cole and Montgonmery that the profits CAC was deriving through its
sw ng- bed practice were based on unl awful conduct that could formthe basis of
an FCA qui tam action. Consequently, the fact that Wight was expressing
concerns about the letter could have placed Cole and Montgonery on notice that
Wight was pursuing an investigation in pursuit of a qui tamaction. This is
supported by the allegations surrounding Wight s term nation which
denmonstrate that rather than di scuss Wight s concerns over the Rehak Letter,
Col e placed Wight on an involuntarily | eave of absence and then COAC
termi nated himshortly thereafter. Thus, | find that Plaintiff s alleged
actions were "reasonably ... sufficient to put defendants on notice of a

possi ble qui tamaction.” See Holeman, 112 F. Supp.2d at 1086 (quoti ng
Ranseyer, 90 F.3d at 1522). | therefore conclude that with respect to the
retaliation claim Defendants notion to dismss Wight s allegations of

Def endants conduct prior to and including his discharge is deni ed.

[16] Plaintiff also seeks to recover danmges for alleged acts of retaliation
that occurred after his ternmination. The relief requested is not proper.
Section 3730(h) specifically provides renedies for retaliatory di scharge but
not for acts of retaliation subsequent to termnation. Wight provides no
authority for such a broad reading of the provision or for his efforts to
graft the law of Title VII retaliation onto the FCA | therefore conclude that
with respect to the retaliation claim Defendants notion to dismss Wight s
al | egati ons of Defendants conduct prior to his discharge is denied. The
motion is granted, however, as to Wight s allegations of Defendants
retaliatory conduct follow ng his discharge

C. Alter Ego All egations
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[17] Defendants next seek to dism ss the clains agai nst Defendant C eo
Wl | ace Foundati on because Wight has not sufficiently alleged that the
foundation is the alter ego of CWC. As a general rule, "the corporate vei
shoul d be pierced only reluctantly and cautiously." See National Labor
Rel ations Board v. Greater Kansas City Roofing, 2 F.3d 1047, 1051 (10th
Gr.1993). In determning whether to pierce the corporate veil and hold
another entity liable for a corporation s conduct on an alter ego theory, the
Court nust determine: (1) whether there was such a unity of interest and | ack
of respect given to the separate entity of the corporation by its sharehol ders
that the personalities and assets of the corporation and the individual are
i ndistinct, and (2) whether adherence to the corporate fiction would sanction
a fraud, pronote injustice, or lead to an evasion of |egal obligations. See
National Labor Relations Board v. Greater Kansas Gty Roofing, 2 F.3d 1047,
1052 (10th CGir.1993). Under the first prong, the court should consider: "(1)
the degree to which corporate legal formalities have been naintained; and (2)
the degree to which individual and corporate assets and affairs have been

commingled."” [d. As to the second prong, there nust be "an el enent of

unf ai rness, injustice, fraud, or other inequitable conduct as a prerequisite
to piercing the corporate veil." 1d. at 1053. Further, "the show ng of

i nequity necessary to satisfy the second prong nust flow fromthe m suse of
the corporate form" 1d. "In nost cases, the nere fact that a corporation is
i ncapabl e of paying all its debts is insufficient for a finding of injustice.”
I d.

[18] The Amended Conpl aint all eges:

Cleo Wall ace Centers and Cl eo Wall ace Foundation are jointly managed by
identical officers and directors. Ceo Wallace Centers and C eo Wall ace
Foundati on enpl oy the sanme personnel. C eo Wallace has no separate physica
| ocation. Ceo Wallace Foundation exists solely for the purpose of

provi ding financial support for Cleo Wallace Centers. The Bylaws of the
Foundati on provide *929 Cleo Wallace Centers with the sole authority to
direct the Foundation s activities, nmanagenent and policies. The board of
directors for the Foundation and the board of directors for Ceo Wallace
Centers neet jointly and are nade up of individuals who alternate from one
Board to the other. Cleo Wallace Centers and Cl eo Wall ace Foundation are
required by law to file consolidated financial statenents.

Amended Conplaint, § 3.

VWhile Plaintiff s alter ego allegations are somewhat vague, | find that they
are sufficient to withstand a notion to disniss under 12(b)(6). Under the
facts as alleged, the foundati on has no separate exi stence but for providing
financial support to CAC. Further, CAC actually directs the activities of the
Foundati on, meki ng the conduct of CWC and the Foundati on one and the sane.
Finally, both corporations are managed by roughly the sane personnel. Thus, |
find that the Arended Conpl aint satisfies the first prong under G eater Kansas
Gty Roofing.

Next, | conclude that uphol ding the corporate formwould |lead to injustice.
The facts denonstrate that CWC s ability to pay its obligations is dependent
upon the Foundation. Thus, given that the corporations activities are in fact
governed only by OAC and that the Foundation exists only to provide financial
support for CAC, it would be inequitable to pernit CAC and the Foundation to
escape liability for CAC s actions sinply by virtue of the corporate shield. |
t heref ore deny Defendants notion with respect to these all egations.

C. Interlocutory Appea

Final ly, Defendants seek certification of an interlocutory appeal should the
Court deny its notion. Defendants request is denied. The relevant statute,
28 U.S.C. 8 1292(b), provides:

When a district judge, in naking in a civil action an order not otherw se

appeal abl e under this section, shall be of the opinion that such order
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i nvolves a controlling question of law as to which there is substantia
ground for difference of opinion and that an i medi ate appeal fromthe order
may naterially advance the ultimte ternmination of the litigation, he shal
so state in witing in such order. The Court of Appeals which would have
jurisdiction of an appeal of such action nay thereupon, in its discretion,
permit an appeal to be taken from such order, if application is nade to it
within ten days after the entry of the order.

While | agree that there are novel issues of addressed in this Order, for the

reasons stated above, | do not conclude that there is substantial ground for
di fference of opinion. Mreover, this case is over three years old and
permtting appeal of the Order at this tine will not materially advance the

ultimate termination of this litigation. Defendants request for an
interlocutory appeal is therefore denied.

I'1l. Conclusion
Accordingly, it is

ORDERED that Plaintiff s Mdtion to Anmend Conplaint, filed Novenmber 1, 1999
is GRANTED. Plaintiff s Amended Conplaint is filed as of the date of this
Oder. It is

FURTHER ORDERED t hat Defendants Mtion for Dismssal, or in the Alternative,
Summary Judgrent, filed October 4, 1999, and Defendants Mtion to Disniss the
Amended Complaint, or, in the Alternative, for Summary Judgnent and Request
for Certification of Interlocutory Appeal, filed Cctober 10, 2000 are GRANTED
I N PART AND DENIED I N PART as stated in this Oder. It is

FURTHER ORDERED that Plaintiff s Mdtions to File Additional Authority filed
on Decenber 6, 1999 and Septenber 20, 2000, are GRANTED

END COF DOCUMENT
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